Nudopmanus 006 aBTope
Osouenxo Eseenuti bopucosuu — KaHIUIAT IOPUIAYECKUX HAYK, OIEHT, 3a-
cinykeHHbIi opuct Kybanu, npodeccop kadeapsl rpaxxaanckoro npasa, CeBepo-
KaBkazckuii punman Poccuiickoro rocy1apcTBEHHOTO YHUBEPCUTETA MIPABOCYIHS,
r. Kpacnonap, Poccust, e-mail: ebovdiyenko@mail.ru.

Author
Ovdienko Evgeny B. — PhD in Law, Associate Professor, Honored Lawyer
of Kuban, Professor of Civil Law Department, Russian State University of
Justice (North Caucasian branch), Krasnodar, Russia, e-mail: ebovdiyen-
ko@mail.ru.

V]IK 347.63
O. U. IlnexanoBa

3AIIIUTA ITPAB Y 3AKOHHBIX THTEPECOB
HECOBEPIIEHHOJIETHUX JETEW B CEMEVTHOM ITPABE

B noxnage paccMOTpeHBI OCHOBHBIE MPOOJIEMBI CEMEMHOTO0 3aKOHOATEIIb-
CTBa, CBSI3aHHBIC C 3alIUTON MHTEPECOB peOeHKa (JIeTei) B CEMEHHOM IpaBe MpH
pacTop>keHUH Opaka MHUPOBBIM CYJIOM M B3BICKAHUM AJIMMEHTOB C OJHOTO W3 PO-
JTATEIIEH.
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O. I. Plekhanova

PROTECTION OF RIGHTS AND LEGITIMATE INTERESTS
MINOR CHILDREN IN FAMILY LAW

The report deals with the main problems of family law related to the protec-
tion of the interests of the child (children) in family law in the event of divorce by
a magistrate's court and the recovery of alimony from one of the parents.
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[IpaBo aereit Ha ocoOyro 3a00Ty U MOMOIIL TpoBO3TIanieHo Bee-
o0wLIel JeKnapanyel mpaB 4eloBeKal U Hapsamy ¢ NPHUHIUIIOM IIPHO-
pUTETa UHTEPECOB U OJAroCcOCTOSHUS AeTeil BO Bcex cdepax >KU3HU

! BceoOmas mekmapamusi NpaB delnoBeka : IpHHATA IeHepambHoii Accam6neeir OOH
10.12.1948 // Poccuiickas razeta. 1995. Ne 67.
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rocynapcTpa 3akpemieno Konsennueii o npasax pebenkal, m. 1 ct. 27
KOTOPO NpPENyCMaTPUBAET, YTO TOCYIApPCTBA-YYACTHUKHU MPU3HAIOT
MpaBO KaXJOTro peOCHKa Ha YPOBEHb KU3HU, HEOOXOJUMBIN IS €0
GbU3UUEeCKOro, yMCTBEHHOTO, TYXOBHOTO, HPABCTBEHHOT'O U COIMAJIb-
HOTO pa3BUTHSA. B COOTBETCTBUM C M. 2 yKa3aHHOM cTaThbu KOHBEHIMHU
POIUTENN U JIMIA, HECYIME OOSI3aHHOCTH MO COACPNKAHUIO peOEeHKa,
HECYT OCHOBHYIO OTBETCTBEHHOCTH 3a OOECleUYeHUEe B Mpejaenax CBO-
UX CMocOOHOCTEW M (PMHAHCOBBIX BO3MOXKHOCTEH YCIOBHUM KU3HU,
HEOOXOIMMBIX ISl ero pa3BuTus. KOHBEHIUS O TTpaBax peOEHKa Mpo-
BO3IJIAIIAET TaKX€, YTO BO BCEX JCUCTBUAX B OTHOLICHUU JETEU
HE3aBUCUMO OT TOr0, MNPEANPUHUMAIOTCS OHHU TOCYJIaApPCTBEHHBIMU
WM YaCTHBIMHU YUPEKICHUSIMU, 3aHUMAIOIIUMHUCS BOMPOCAMHU COI[H-
aTbHOr0 O0ecTeyeHus, CylaMu, aIMIUHUCTPATUBHBIMU HJIU 3aKOHOIa-
TEJIbHBIMU  OpPraHamMu, [EPBOOUEPEIHOEC BHUMAHUE YJIEJsETCS
HaWJIy4IlIeMy 0OeCIeueHUI0 HHTepecoB pedenka (1. 1 ct. 3).

Koncturyuuss P®? B cT. 2 rapaHTHpyeT COONIIONCHUE M 3aIUTY
paB U CBOOOJ YEJIOBEKAa U TpaKJAaHUHA. | 'apaHTUPOBAHHOCTH rOCyaAap-
CTBEHHOM 3alIUTHI MPaB U CBOOOI HEMOCPEJCTBEHHO CBs3aHa C 00s3aH-
HOCTBIO TOCYZapCcTBa MPU3HABATH, COONIIOAATh U 3aIUINATh UX. 3aIIUTa
npaB U cBOOOJI peOeHKa Kak 4esjoBeKa U rpaxkaannHa Poccuiickoit de-
nepanuu rapantupyrorcs 4. 1 cr. 45 Koncruryiuu PO.

[IpuBenennbiM miosioxkeHusiM Konctutynum Poccutlickont denepa-
MU U MEXKYHApOJHO-TIPABOBBIX aKTOB KOPPECIOHIUPYIOT 3aKPEILICH-
gele B 11. 3 ¢T. 1 CemenHoro konekca Poccuiickoi CDe):[epauHI/I3 (manee —
CK P®) npunHuunsl 3a00Thl O 0JIarOCOCTOSSHUM M Pa3BUTUM JETEH,
o0ecrieyeHusl MPUOPUTETHON 3AIIUTHI TPAB U UHTEPECOB HECOBEPIILICH-
HOJICTHUX W HETPYJIOCIOCOOHBIX WICHOB CEMbH, Ha pEeAIM3alNI0 KOTO-
PBIX HAIPaBJIEHBI, B YaCTHOCTH, MOJOKEeHUsI CeMenHoro kojaekca PO,
npeycMaTpyBaloIINe TaKUe MpaBa peOeHKa, Kak MPaBoO KUTh U BOCIIH-
THIBaThCS B CEMbE, HACKOJIBKO 3TO BO3MOKHO, 3HATh CBOUX POJUTEIIEH,

1 O npasax pebenka : Komsemmus OOH : (ono6p. I'enepanbHoii Accambneeii OOH
20.11.1989r.). [oxyment patudummpoBan mocraHoieHnem BC CCCP or 13.06.1990 r.
Ne 1559-1 (Bcrymuna B cunry nist CCCP 15.09.1990 r.) // COopHUK MeXTyHAPOIHBIX IOTOBOPOB
CCCP. 1993. Bpm. XLVI.

2 Kouctutymuss Poccuiickoif ®ejiepauuu : NpPUHATa BCEHAPOIHBIM TOIOCOBAHHEM
12.12.1993 r., ¢ u3M., 0100p. B X0ja¢e obmepoc. rojgocoBanus 01.07.2020 r., ¢ monpaBKkamMu OT
14.03.2020r. // OduumanbHelii WHTEpHET-IOpTan npaBoBoi  uH(popmammu. URL:
http://www.pravo.gov.ru, 04.07.2020.

3 Cewmeitnblii konexc Poccumiickoit ®enepanuu ot 29.12.1995 r. Ne 223-®3 : (pen. ot
19.12.2022r.) // C3 P®. 1996. Ne 1. Cr. 16.
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Ha UX 3a00Ty, paBHO KaK U OO0SI3aHHOCTH POAMUTENICH MO COJEPKaHUIO
CBOMX HECOBEPIIECHHOJIETHUX AeTeit (1. 2 c¢T. 5S4 u 1. 1 c1. 80 CK PD).

3akpemsisi B OCHOBHBIX Hadajlax CEMEHMHOIO0 3aKOHOJATEIbCTBA
MPUHLKI IPUOPUTETHON 3alUTHI IPaB U MHTEPECOB AETEH, 3aKOHOIA-
TEJIb TEM CaMbIM MOKa3bIBAET UX OCOOYIO0 3HAUUMOCT.

K croco6aM 1opuindecKon 3aiuThl IpaB AETE OTHOCSTCS: BHECY-
NeOHBIN U cyAeOHBIN crmocoOsl 3amuThl. K BHECY1€0HOM 3alIUTe OTHO-
CUTCSl TOOPOBOJIBLHOE COJIEPIKAHUE POAUTEISIMU CBOETO0 peOeHKa, KOTO-
poe MOXET ObITh OPOPMIICHO MEAUATUBHBIM COTJIAIICHUEM WJIM B BUJC
HOTapHAJIBHOTO coTjiamieHus o0 yrmiate aauMeHToB (1. 16 CK PO).
Cyne6HbIii crioco0 3aluThl BO3HUKAET, €CIM JOOPOBOJIBHO POAUTEIN
HE TIPEJOCTABIISIIOT COJIEPYKAHUE CBOMM HECOBEPIICHHOJECTHUM JETSM,
COOTBETCTBYIOIIIME CPEACTBA (aTUMEHTHI); coriacHo 1. 2 c¢T. 80 CK P®
CPEACTBA Ha COJEPKAHHUE AETEU B3BICKUBAIOTCS C POJIUTENCH B Cyne0-
HOM TOPSIJIKE.

AnuMeHTHas 005S3aHHOCTh POJAUTEINICH SBIISIETCS 0€3yCIOBHOM, T. €.
HE 3aBUCUT OT UX CIIOCOOHOCTH COAEPKaTh CBOUX JieTeil. Bo B3bICKaHUU
ATMMEHTOB B TaKUX CJIy4dasX HE MOXKET OBbITh OTKa3aHO, a UX pa3Mep
ONPENCISIETCA C YYETOM CEMEWHOr0 M HMYILIECTBEHHOTO MOJIOKEHUS
ponutenei [1, c. 224].

B3bickaTh aTMMEHTBI C POJUTENICEH Ha HECOBEPIICHHOJECTHUX JETEN
B CyJIcOHOM MOPAJIKE MOYKHO CIEIYIOIMMU CIIOCO0aMMU:

— B coorBercTBUM CcO cT. 81 CK PO, exemecsuno B pa3mepe: Ha
OJIHOTO pebdeHKa — OJIHOM YeTBEpPTH, HA ABYX JI€Te — OJHOU TPETH, Ha
Tpex U OoJsiee NeTel — MOJOBUHBI 3apaboTKa U (WJIM) UHOTO J0XO0JAa po-
JIUTENCH;

— B cootBercTBUM cO CT. 83 CK P®, B ciayyasx, eciii poJIUTEND,
0OSI3aHHBIN yIIJIAYMBATh AIUMEHTHI, UMEET HEPETYJISIPHbBINA, MEHSIOUIU-
sl 3apabO0TOK M (MJIM) UHOW TOXOJ, JTMOO €CIIU ITOT POAUTENH MOJIydaeT
3apa00TOK M (MJIM) MHOM JO0XOJ TOJHOCTHIO WJIM YaCTUYHO B HAType
WU B UHOCTPAHHOM BaIOTE, JIMOO €CIIU Y HErOo OTCYTCTBYET 3apab0TOK
U (WJIK) UHOM JOXOJ, a TAaKKE B JPYTHX CIydasiX, €Cld B3bICKAaHUE aJIH-
MEHTOB B JIOJICBOM OTHOIIIEHUHU K 3apabO0TKy U (WJIKM) HHOMY JOXOIY PO-
JUTENI HEBO3MOKHO, 3aTPYJHUTENIbHO WIIM CYIIECTBEHHO HapyIIaeT
WHTEPEChl OJTHOM M3 CTOPOH, CYJ BIOpaBe ONPEICIUTh pa3Mep alTuMEeH-
TOB, B3BICKHBAEMBIX €KEMECSIYHO, B TBEPAOU ACHEIKHONU CyMMe HIIH OJ-
HOBpPEMEHHO B 105X (B cooTrBeTcTBUU cO cT. 81 CK P®) u B TBepmoit
JICHEKHON CYMME.
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C 3asBIIEHMEM O B3BICKAHWH AJIMMEHTOB HAa HECOBEPILIEHHOJIETHETO
pebeHka BIpaBe 00paTUThCS B Cy/A: OJIUH U3 poJuTeseH peOeHKa; ore-
KyH (MOMEYUTENh) peOCHKA; MPUEMHbIC POAUTENN; YCHIHOBUTEb, €CIIH
YCBIHOBJIEHHE TPOU3BEICHO OAHUM JIMIIOM IPU COXPAHEHUH JUYHBIX
HEMMYIIECTBEHHBIX U UMYIIECTBEHHBIX MpaB M 00si3aHHOCTEN pedeHKa
¢ apyruM poauteneM (1. 3 ct. 137 CK P®); opranuzanus ajis aeTem-
CUPOT U JIETEH, OCTaBIIMXCS O€3 MOMEeUYEHUs pOUTEIIEH, BBHITTOTHS OIS
00s13aHHOCTH OTeKyHa win noneuutens (m. 1 cr. 155.1 u n. 2 cr. 155.2
CK P®, m. 4 c1. 35 I'paxknanckoro kogekca PO (nanee — 'K P®d), 4. 5
ct. 11 denepanbroro 3akona «O6 ONEKE U IONEYUTENLCTBEN?); OpraH
oneku u noneuutenbcTa (1. 3 cr. 80 CK PO).

CemeliHOE 3aKOHOJATENBCTBO 3aKPEIUISICT B ABYX CTaThsIX 00s3aH-
HOCTb CyJia PEIIUTh BOIPOC O B3bICKAHWU AJIMMEHTOB Ha peOEHKA: B CO-
oTBeTcTBUHU €O CT. 24 CK P® ycraHoBiI€eHO, YTO CyJi 00si3aH: ompeie-
JUTh, C KOO M3 POAMUTENICH M B KaKHUX pa3Mepax B3bICKUBAIOTCS M-
MEHTBI Ha UX JAeTeu; B cooTBeTcTBUU cO M. 3 cT. 70 CK P® mpu pac-
CMOTPEHHUH JeJia O JUIIEHUH POJIUTEIBCKUX MIPaB Cy]l PEIIAET BOMPOC O
B3bICKAHUHU AJIUMEHTOB Ha peOCHKA C poauTeNeil (0OHOTO M3 HUX), JIM-
HIEHHBIX POJIUTEIBCKUX MPAB.

Koncrurymmonnsii Cyn PO ykaseiBaeT: «Ilockoiibky B3bICKaHHE
aJTMMEHTOB Ha peOCHKa SBJISIETCS OJHUM M3 CIIOCOOOB peaau3aliui KOH-
CTUTYLMOHHBIX MOJOKEHUN O 3alllUTe JIeTCTBA (CTaThsl 7, 4acTh 2; cTa-
Tbst 38 Koncrturyuuu Poccuiickoit deaepanun) u uMeeT 0codoe Ccolu-
anpHOE 3HaueHue, Poccuiickas denepains Kak MpaBOBOE U COITUATIBEHOE
rocyJIapCTBO 00s13aHa TapaHTUPOBATh AJICKBATHYIO 3AIUTy MpaB U 3a-
KOHHBIX MHTEPECOB HECOBEPIIECHHOJETHUX JETEH, A KOTOPBIX pEry-
JSIPHOE TIOJIYUYCHHME YKa3aHHBIX IUIATEKEH MOXKET CTaTh OJHUM M3 OC-
HOBHBIX MCTOYHUKOB CPEJICTB K CYIIECTBOBAHMIO, YTO MPEANOJIaraet
ycTaHoBlieHHE 3(G(PEKTUBHBIX MPABOBBIX MEXaHU3MOB, IOCPEICTBOM
KOTOPBIX — B COOTBETCTBUHU C 3aKperuieHHbIMU KoHcTurynuen Poccuit-
ckoil @enepanun 1 KoHBeHnuei o npaBax peOCHKa NPUHIMIIAMU CHpa-
BEJIJINBOCTH, PABEHCTBA, COPAa3MEPHOCTU, a TaKXke€ CTAOMIBLHOCTH, Ta-
PAHTUPOBAHHOCTH M 3aIIUTHI IPAaB U UHTEPECOB HYKJIAIOIINXCSA B MaTe-
pUATIBHOW TOAAEPKKE I'Pa’kJiaH CO CTOPOHBI YJIEHOB UX CEMbU — 00ec-

! 'paxpanckuii komexe Poccuiickoit denepamuu. Yacts neppas : @3 PD or 30.11.1994 r.
Ne 51-@3 (pen. ot 16.04.2022 r.) // C3 P®. 1994. Ne 32. Cr. 3301.

2 06 omeke u momeuntensctBe : ®3 PD or 24.04.2008 . Ne 48-d3 : (pex. or
30.04.2021 r.) // C3 P®. 2008. Ne 17. Ct. 1755.
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MEeYMBAJIOCh Obl COXpAaHEHHE YPOBHS >KU3HEOOECTICUEHUS MOJydaTess
aJIMMEHTOB — HECOBEPIIEHHOJIETHETO PEOEHKaAN .,

Hecmotpsa na pemenne Koncrurynumonnoro Cyga P® u cr. 24 CK
P® «Bomnpocsl, pazpemaeMsie Cy10M IIPU BBIHECEHUU PELICHUS O pac-
TOP>KEHUHN Opaka» (B KOTOPOM, MOBTOPUM, YCTAaHOBIIEHO, YTO CYJ 00s-
3aH OMPENIEIUTh C KOTO U3 POJIUTEIEH U B KaKUX pa3Mepax B3bICKHBA-
IOTCSl JJMMEHTHI Ha UX JETEH), Ha MPAKTUKE 3alllUTa MPaB U 3aKOHHBIX
MHTEPECOB HECOBEPIUICHHOJIECTHUX JIETENM B YaCTH AIMMEHTOB pEau3y-
€TCs HE B IMOJHOM Mepe, TaK KaK paHee MCK O PacTOp>KeHUU Opaka u
HA3HAYECHUHN AJIMMEHTOB OJITHOMY W3 POJUTEIIEH pemal MUpoBou cyd. B
HACTOSIIIEE BPEMSI MCK O B3BICKAHWH AJIMMEHTOB HA HECOBEPIIEHHOJIET-
HUX JIET€H ¢ OJHOTO M3 POJUTENICH paccMaTpUBAET CyJ OOIIeH Iopuc-
TUKIIMH, @ PACTOPKEHHE Opaka MOXKET MPOU3BOAUTHCS MPHU HATUIUHU
OOIIMX HECOBEPIICHHOJETHUX JETEH Kak B CyJ]ie OOIIel FOPUCIUKIINHY,
TaK U MUPOBBIMU CYIbSIMHU.

N310XE€HHOE TTO3BOJISAECT CACNIATh BBIBOJ, YTO, PA3TPy3UB MUPOBBIE
CYJIbl B YaCTH PEIICHHS BOMPOCOB 00 aIMMEHTaX (32 MCKIIOYECHUEM CY-
Ne0HOro TMpuKasa), roCyJapCTBO CO3/aj0 CHUTYAIUI0, CIIOCOOHYIO TIO-
BJIEYb HAPYILICHUE MPAB U 3aKOHHBIX MHTEPECOB HECOBEPIICHHOJIETHUX
JETel, TaK KaK B Cllydyae pacTOp)KEHHUs Opaka B MUPOBOM CYJIE€ CY[l HE
peliaeT BOMpoc 00 aJIMMEHTaX Ha HECOBEPIICHHOJIETHUX JETeW BBUILY
OTCYTCTBUSI TENEPh TAKON 00SI3aHHOCTH Y MUPOBBIX CYJIEH.

Cnmcok UCnoIb30BaHHOM JTUTEPATYPHI
1. becrranoB 0. ®. CemeliHble OTHOIIECHUSI U CEMEWHBIC CIIOPHI B MPAKTUKE
cynoB P® : nayu.-pakt. mocobue/ FO. ®. becnamoB. — Mocksa : Ilpocnexr,
2020. — 224 c. // CIIC «Koucynbrantllmtocy.

1 Cm.: O6 oTKa3e B MPUHATHU K PACCMOTPEHHMIO KanoObl TpaxknannHa Koxopura Onera
BanepbeBuua Ha HapylleHHE €ro KOHCTUTYLMOHHBIX IpaB cratbed 117 CemeiliHOro kojnekca
Poccuiickoit @enepannu, cTaTbedl 3 U 4aCThIO BTOPOM cTaThi 5 DeaepaibHOTO 3aKoHa «O MHU-
HUMaJIBHOM pa3Mepe omarsl Tpyna» : omnpeaeneHue Koncrurynmonnoro Cyna Poccuiickoit
®denepannn ot 19.05.2009 1. Ne 841-0O-0O (CIIC «Koncymnprantllnroc», ToKyMeHT omyOIMKOBaH
He Obu1) ; [1o xanobe rpaxkaanku [lnoTHHKOBOM MaprHbl BUKTOPOBHBI Ha HapyIIeHUE €€ KOH-
CTUTYLIMOHHBIX IIpaB cTartbsiMu 3, 4 u 5 ®enepanbHOro 3akoHa «O MHUHUMAJIBHOM pa3Mepe
omnatel Tpyna» : omnpeaenenue Koncrurymuonnoro Cyma PO or 05.07.2011 r. Ne 953-O-O
(Bectauk Koncrurynnonnoro Cyna P®. 2012. Ne 2) ; O6 oTka3e B IPUHIATHH K PACCMOTPEHHIO
xanoObl rpaknannHa L{BeTkoBa Anekcest AHaTOJIbEBUYA HA HAPYIICHNUE €r0 KOHCTUTYIIMOHHBIX
npaB yacTsamu 1 u 2 crateu 102 @enepanbHoro 3akoHa «O0 UCTIOTHUTEIHFHOM MPOU3BOJICTBEY U
crateeit 117 Cemeiinoro koaekca Poccuiickoin @enepannu : onpeneneHne KoHCTUTYIIMOHHOTO
Cyna PO ot 06.06.2016 1. Ne 1417-O (Bectauk Koncrurynmonnoro Cyna P®. 2017. Ne 1).
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V]IK 347.1
E. JI. I1oJsieTaeBa

O 3HAYEHHMU N ITOCJVIEACTBUAX YMOJIYAHUA
B I'PA’KJIAHCKOM ITPABE

Ha ocHoBanuu 0030pa Hay4qyHOW JHUTEpaTypbl PAcCMaTPUBAETCS IOHSITHE
YMOJIYaHUsI, BO3MOKHOCTh €TI0 NPUMEHEHUs U MpaBoBble nociuenctsus. [locpen-
CTBOM aHajiM3a HOPM JCHCTBYIOIIETO 3aKOHOAATENbCTBA, CYJACOHOW MpPaKTUKH
YMOJITYaHUE UCCIEAYETCS KaK OCHOBAHUE NMPU3HAHUS CHEJIKU HEIACHCTBUTEIBHOM;
paccMaTpHUBAOTCSI BO3MOKHOCTh MPUMEHEHHUS] YMOJMYaHUSI B 3aBEPEHUSAX IMPH 3a-
KJIFOUEHUH JIOTOBOPA, a Takxke OeccriopHble (akTel yMomdanusa. Ocoboe BHUMaHUeE
YAEIEHO BOMPOCY O COOTHOUICHWHM C TPaKIAHCKO-IIPABOBBIX MO3UIIMK MOHSATHN
«YMOJTYAHUE» U «MOTYAHUEY.

Knrouesvie cnosa: ymonuanue; MOJTYaHUE; CACIKH; OOMaH; (paKThl.

E. L. Poletaeva

ON THE SIGNIFICANCE AND CONSEQUENCES
OF DEFAULT IN CIVIL LAW

Based on a review of scientific literature, the concept of default, the possibil-
ity of its application and legal consequences are considered. Through the analysis
of the norms of the current legislation, judicial practice, default is investigated as a
basis for declaring the transaction invalid; the possibility of using silence in assur-
ances at the conclusion of the contract, as well as indisputable facts of silence are
considered. Particular attention is paid to the question of the relationship between
the civil law positions of the concepts of «default» and «silencey.

Keywords: default; silence; transactions; deception; data.
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